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ABSTRACT

This dissertation examines the conception of the Special Tribunal for Lebanon, a hybrid court of
international character created in the wake of the assassination of former Lebanese Prime Minister Rafik
Hariri on 14 February 2005. It is considered that the method of conception, the incorporation of the
highest international standards of human rights and due process, and the unique manner of defining and
prosecuting terrorism serve in combination to meet the Tribunal’s mandate, while also fulfilling the
Security Council’s mandate of restoring and maintaining international peace and security.
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INTRODUCTION
“Law and politics cannot be divorced. They are not identical, but they do interact on
several levels. They are engaged in a crucial symbiotic relationship. It does neither
discipline a service to minimise the significance of the other.”1
Malcolm N Shaw, International Law 6th Edition
The Middle East region has long been a matter of concern for the aims of international peace and
security. The recent uprisings against various national governments and leaders have led to calls for the
adherence to democratic principles, ultimately demanding reforms throughout the region embracing
rights recognition in line with international standards. The impunity for serious crimes and rights
violations enjoyed by such governments has been an underlying catalyst for some of the revolutions
occurring today. Therein, the relationship between law and politics has not been this represented since
the dissolution of the Soviet Union in the late eighties/early nineties.
The position of Lebanon is not immune from the effects of these changes, arguably suffering from the
political instabilities of the region reaching back to the long civil war that defined the nation from 1975
to 1990. Through the balance of various factional interests that make up the demographic of Lebanon, a
unique governmental formulation experienced relative stability. The backdrop to the parliament of
Lebanon could be seen as regional neighbours offered support of individual groups within political
parties, with the Syrian/Hezbollah-backed March 8th Coalition party in opposition to the prowestern/Saudi Arabia-backed March 14th Coalition government. This fragile power-sharing was
predisposed to fail eventually, though the manner in which events unfolded in Lebanon could not have
been predicted.
On 14 February 2005, at 1050hrs UTC2, an explosive charge was detonated in close proximity to the
motorcade transporting the former Prime Minister of Lebanon, Rafiq Hariri, resulting in his death along
with 22 others collaterally. In the aftermath of the assassination of the former Prime Minister, domestic
and international efforts have been called on to investigate, identify and prosecute the perpetrators of
the crime, acknowledging that the nature of terrorist actions include organizational coordination, multijurisdictional scope, and political ramifications. Given the dynamics of such an investigation, in
conjunction with the particular political situation of Lebanon3, the matter was submitted for
consideration to the United Nations Security Council.4 This referral resulted in the creation of the UN
International Independent Investigation Commission (“UNIIIC”) to impartially review, investigate and
assist the domestic authorities within Lebanon, employing “experienced staff with relevant skills and
expertise”.5 This process resounded in the formation of the Special Tribunal for Lebanon (“STL”), a court
1

MN Shaw, International Law, Sixth Ed., (Cambridge University Press:2008), at 68.
Universal Time Code
3
See conclusions and final remarks, Report of the Fact-finding Mission to Lebanon inquiring into the causes,
circumstances and consequences of the assassination of former Prime Minister Rafik Hariri, 24 March 2005.
4
United Nations (‘UN’) Security Council Resolution 1595, UN Doc S/RES/1595 (2005).
5
Ibid, Art 5.
2
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“of international character” enforcing Lebanese criminal law, while adhering to “the highest standards of
international general principles of law and international human rights law”.6 This ongoing process has
recently submitted sealed indictments to the Pre-Trial Chamber judge, Daniel Frensen, and all persons
previously detained have been released without charge.7 In a press statement by the President of the
STL, Antonio Cassese, he had suggested that charges were forthcoming, although admitting that the
discretion to pursue indictments rests solely with the Prosecutor, Daniel Bellemare.8 In effect, the
majority of the Tribunal’s work has mainly consisted of the ongoing investigation9, as well as the
administrative establishment of the court. To date, no person has been publicly identified as having
criminal liability for targeted killing of the former Lebanese leader.
Given the attention towards the legitimacy of the STL by various political and media outlets, it is made
more poignant the strong affiliation between transparent justice as regards to the operation of the court
and the underlying prerequisite of legitimacy in order to secure effective results. Political criticisms,
warranted or not, should not have an effect on the direction of the court and the course of justice should
be pursued. In prosecuting the individuals responsible, the STL not only seeks to identify criminal
responsibility, but it exists to ascertain the true nature and scope of the crime, assigning importance on
the peace and security implications10 that underpin the motives behind the overall subject-matter.
Some concern also arises as to the legal effect that the operations of the STL have over the domestic
criminal law of Lebanon, and how the international legal norms and rights protections in certain
circumstances may supersede the sovereignty of Lebanon. As it relates to due process, the actions of
authorities of the STL have had to modify both their approach towards such an investigation, as well as
treatment of suspects and witnesses.11 The governing Statute of the Special Tribunal for Lebanon
(hereinafter, ‘StSTL’) and the Rules of Procedure and Evidence (‘RPE’) afford various rights to the
classifications of persons appearing before the court, whether as victims, witnesses, suspects or accused.
These rights stand expressively of the necessity for the internationalised body to adhere to international
standards as established under international law.12 This emphasis, coupled with the primacy of the STL
over Lebanese domestic courts, may lead to direct application of international human rights without

6

UN Security Council Resolution 1757 S/RES/1757 (2007).

7

Order Regarding the Detention of Persons Detained in Lebanon in Connection with the Case of the
Attack Against Prime Minister Rafiq Hariri and Others, 29 April 2009, CH/PTJ/2009/06.; See also G
Mettraux, ‘The internationalization of domestic jurisdictions by international tribunals: the Special
Tribunal for Lebanon renders its first decisions’ J.I.C.J. 2009, 7(5), 911-926, 921.
8

Michael Bluhm, ‘Cassese hopes tribunals work will instill culture of accountability in Lebanon’ The Daily Star
(Lebanon, 17 May 2010) Available on Westlaw News (2010 WLNR 10147329) and at
<http://www.dailystar.com.lb/article.asp?edition_ID=1&article_ID=114937&categ_id=16#axzz16di1TWg9>
accessed 26 May 2010.
9
The UNIIIC was succeeded by the Office of the Prosecutor when the Special Tribunal for Lebanon commenced
operations, 1 March 2009.
10
Given the UN Security Council’s invocation of Chapter VII in approving the Resolution 1757. See also, UN
Charter, Chapter VII, Art 39.
11
A Cassese, Special Tribunal for Lebanon: Annual Report (2009-2010), March 2010..
12
Art 38, Statute of the International Court of Justice.
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domestic incorporation, a substantial departure from accepted international practices, but may be seen
as a necessary outcome of seeking a legitimate internationally-assisted pursuit of justice.
The constitutive and structural elements of the Tribunal lead into the potential effectiveness of these
considerations on the operation of the court itself. Within the context of international criminal law,
however, the results desired are more than a successful stabilization of regional peace. Whereas the STL
was created from a political and regional crisis over Lebanon, regional stability can be described as shortsighted, focussing on achieving a successful UN mandate. It is contended that the intentional use of
international criminal law in the STL goes further than this narrow precept, and offers the Lebanese
people a reconciliatory response to the vast social schism that has been endemic of a country with a
history of impunity for political crimes. This is perhaps where the operation of criminal law offers more
than truth and reconciliation commissions, in that while the truth bears significance to the
historiography of this period, the absence of individual criminal responsibility has promulgated an
atmosphere of (potentially) misplaced accusations and suspicious relationships. In achieving an end to
impunity for these crimes, the STL may ultimately begin an era of justice in Lebanon not witnessed in
recent history.
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CHAPTER ONE: THE CONCEPTION OF THE SPECIAL TRIBUNAL
FOR LEBANON
1.1 |

LEBANON, THE UN SECURITY COUNCIL AND THE TRIBUNAL

Following the findings of the United Nations International Independent Investigation Commission13 (the
‘UNIIIC’ or ‘Commission’), and the conclusion of negotiations between Lebanese officials and the UN
Security Council14, both parties sought an agreement in which a tribunal would be constituted for the
purposes of seeking, inter alia, ‘the truth and in holding all those involved in the terrorist attack
accountable’.15 This agreement was annexed to Security Council Resolution 1757 (2007), outlining the
relevant legal interests, judicial composition, professional obligations, and general structure of the court.
16
Further to this, the Statute of the Special Tribunal for Lebanon (‘StSTL’) was also appended, providing
the legal framework under which the Tribunal shall operate. These procedural mechanisms would be
applied in order to serve the interests of justice while upholding the residual jurisdictional sovereignty of
Lebanon, as well as guaranteeing minimum legal protections for those persons subject to the Tribunal’s
jurisdiction.
As observed by the Secretary-General is his 2006 report, ‘[a]s a treaty-based organ, the special tribunal is
neither a subsidiary organ of the United Nations, nor is it a part of the Lebanese court system’.17 In
effect, the creation of and subsequent obligations arising from the court were envisaged to carry the
same compulsion as that of treaty law, particularly in the specific performance required of the Lebanese
government in order to fulfil acceptance of the agreement stemming from the UN.18
However, as a matter of fact, the Lebanese Parliament, as regards the mutually-negotiated agreement
with the UN and the annexed StSTL, failed to ratify the document and provided an obstacle to the
pursuit of justice. As noted by C. Sader:
“[t]his was mainly due to the refusal of the speaker of the Lebanese Parliament [...],
Nabih Berry, to call for a meeting of parliamentarians to discuss and vote on the

13

As established by UNSC Res 1595 (2005) UN Doc S/RES/1595. Subsequent reporting from the UNIIIC
established a revelation of facts and considerations that would further inform the Security Council and Lebanese
government as to the extent of criminal activity in relation to the assassination of Rafik Hariri, as well as the degree
of complexity involved in investigating such criminal activities.
14
Extensive negotiations occurred between the UN and Lebanon, evidenced by the preamble of UNSC Res 1757
(30 May 2007) UN Doc S/RES/1757.
15
Ibid.
16
Ibid, Annex: ‘Agreement between the United Nations and the Lebanese Republic on the establishment of a Special
Tribunal for Lebanon’.
17
Report of the Secretary-General on the establishment of a special tribunal for Lebanon, UN Doc S/2006/893 (15
November 2006) § 6.
18
Annex to UNSC Res 1757 (n 2) Art 19(1).
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Agreement, although a majority of the members of parliament were in favour of the
Agreement.” 19
The obstacle posed by non-ratification was substantial, fundamentally changing the mode under which
the creation of the court could subsist. The reliance on the acquiescence of sovereign rights by a country
when creating tribunals must consider the effect of undercutting legitimacy by substituting State consent
for Security Council Resolutions. The intention of tribunals is often focused on restoring a failed or failing
State’s sovereignty, and aberrations during conception can have a negative impact on the effectiveness
of a tribunal’s work. Furthermore, any interference with State sovereignty in general by the Security
Council is apt to draw significant criticism politically20. That said, it should not and does not pose an
insurmountable barrier to the actual creation of a court, as Chapter VII of the UN Charter provides ample
and legitimate footing for the SC to impose conditions on Lebanon, such as Resolution 175721,
overcoming the superficially-democratic and possible treaty-based opposition to such a movement.

1.2 |

WHY THE SECURITY COUNCIL USED A RESOLUTION TO CREATE THE STL

Given the original intention of creation of a treaty-based tribunal, a review of the text of the negotiated
Agreement identifies the performance-related obligations of Lebanon and the UN prior to the
Agreement coming into force. Article 19(1) of the Agreement addresses illustrates this intention.
Therein, the article requests:
“This Agreement shall enter into force on the day after the Government has notified the
United Nations in writing that the legal requirements for entry into force have been
complied with.”
As the Lebanese Government (the ‘Government’) failed to achieve the ‘legal requirements’, and in line
with a conventional reading of the Vienna Convention on the Law of Treaties22, how could there be a
legitimate application of the negotiated treaty without Lebanon’s sovereign consent? In short,
Resolution 1757 is not a means of enforcing (or imposing) a treaty unilaterally under coercion by the
Security Council. Rather it is a creative resolution duly applied through the operation of Chapter VII
Security Council powers for the purpose of ‘maintaining international peace and security’23.
It may be questionable as to why the substitution was ultimately necessary. It should be noted that the
majority of courts and tribunals (whether international, internationalised, or of ‘international

19

C Sader, “A Lebanese perspective on the Special Tribunal for Lebanon: hopes and disillusions”, JICJ 2007 5(5),
1083-1089, at 1083.
20
Recently, criticism of Security Council interference of sovereignty has been levelled against coalition and NATO
activities authorised by UN Security Resolutions 1970 (UN Doc S/RES/1970 (2011)) and 1973 (UN Doc
S/RES/1973 (2011)). See also L Trevelyan, Libya: Coalition divided on arming rebels, BBC News online (accessed
from <http://www.bbc.co.uk/news/world-africa-12900706> on 7 April 2011).
21
UNSC Res 1757 (30 May 2007) UN Doc S/RES/1757.
22
See Preamble, Arts. 19-23,, Vienna Convention of the Law of Treaties (1969), ‘Expression of Consent to be
Bound’.
23
See Arts. 1(1), 39, 41, UN Charter 1945.
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character’24) have been subjected to Security Council resolutions in some respect. The International
Military Tribunal25 (‘Nuremberg’) and the International Military Tribunal for the Far East26 (‘Tokyo’) were
treaty-based creations, laying the foundations of contemporary international criminal law and providing
context for UNSC-created courts. Both the former Yugoslavian27 and Rwandan28 tribunals were brought
into existence through SC resolutions, similarly facing waning municipal support in their respective
nations. The Extraordinary Chambers of the Cambodian Court29 and the Special Court for Sierra Leone30
(the latter most resembling the structure of the STL) were collaborative between the UN and municipal
judiciaries, incorporating domestic criminal offences (‘ordinary crimes’) and elements of the most
serious international crimes (‘core crimes’).31
It becomes clear that the creation of ad hoc criminal courts are not only within the powers of the
Security Council, but they have also been linked to a desire for reconciliation and accountability in the
face of political and societal circumstances that are deemed necessary to require international
assistance. Following the findings of the UNIIIC32, it was alleged that the most likely cause of the STL’s
primary case (the ‘Hariri assassination’) was a concerted effort between multiple conspirators33, in effect
a transnational act of terrorism. In light of the political considerations that existed in Lebanon34, it was
felt that the only means of achieving fair justice free from political bias would be by introducing a Special
Tribunal involving a hybrid of foreign and domestic participants in an air of transparency. Therefore, the
initial request from Lebanese Prime Minister Siniora to Secretary-General Ban Ki-moon of 13 December
2005 called upon the Security Council to “establish a tribunal of an international character to convene in
or outside Lebanon, to try all those who are found responsible for the terrorist crime perpetrated against
Prime Minister Hariri”, and continuing, “to seize this opportunity to thank you once again for the
continued support that you personally and the United Nations are extending to Lebanon.”35 In the same
24

See WA Schabas “The Special Tribunal for Lebanon: is a “tribunal of an international character” equivalent to
an “international criminal court”?” (2008) LJIL 21(2) 513.
25
Created by the London Charter of the International Military Tribunal, 8 Aug 1945.
26
Created by the Charter of the International Military Tribunal for the Far East, 19 Jan 1946.
27
S/RES/827 (1993).
28
S/RES/955 (1994).
29
General Assembly Resolution 57/228, A/RES/57/228B.
30
S/RES/1315 (2000).
31
As codified in the Rome Statute of the International Criminal Court (1998), Articles 5-8.
32
See D.A. Bellemare, “Eleventh report of the International Independent Investigation Commission established
pursuant to Security Council resolutions 1595 (2005), 1636 (2005), 1644 (2005), 1686 (2006), 1748 (2007) and
1815 (2008)”, Beirut (December 2008) UN Document S/2008/752. Although there are other reports by the UNIIIC,
this is the final report before its takeover by the STL Office of the Prosecutor, and represents an overview of the
issues prior to the Tribunal.
33
Ibid, at paragraph 29.
34
Lebanon is comprised of many different factions, including possible suspects with Hezbollah and pro-Syrian
groups. Despite international calls for withdrawal of foreign forces from Lebanon, foreign interference with its
sovereignty was still the rule, not the exception, prior to the assassination. It should be noted that following the
Hariri assassination, Syria withdrew their forces from the Lebanese nation.
35
Annex to the Letter dated 13 December 2005 from the Chargé d’affaires a.i. of the Permanent Mission of
Lebanon to the United Nations addressed to the Secretary-General.

GB Revel, LL.B, LL.M (PIL)

May 2011

P a g e | 11
letter, Prime Minister Siniora also references the democratic impasse arising from the Lebanese
Speaker’s refusal to convene a session for ratification (as noted in Section 1.1), despite a parliamentary
majority having expressed their support for a Tribunal.
Arguably, this impasse may be seen as a sovereign democratic rejection of the Agreement between
Lebanon and the UN, and that Resolution 1757 exceeds the limitation of Security Council powers laid out
in Article 24 of the UN Charter. However, such a position is possible only through neglecting the strong
support offered by a majority of Parliament and the Head of State, Prime Minister Siniora. It cannot be
imagined that the opposition of one person (the speaker of Lebanese Parliament) may be construed as
an effective sovereign obstacle to tribunal creation. This a strikingly similar criticism often attributed to
the veto powers held by the permanent five members on the Security Council.36 The attribution of
legitimacy to Resolution 1757 should be considerate of the Lebanese Speaker’s solitary objection when
addressing the conversion from a treaty-based tribunal to that of resolution-based creation by the
Security Council.
Citing strong domestic support, the Security Council effectively invoked powers under Chapter VII in
order to seize control and follow through on the STL plans, overcoming the domestic procedural obstacle
preventing Lebanese ratification of the Agreement and StSTL. Resolution 1757, while ultimately
legislative in nature, was not dictated to Lebanon, but rather produced through mutual effort and
collaboration in order to preserve legitimacy for the outcome of the forthcoming Tribunal, in hopes for
ending impunity in Lebanon for the designated crimes, and to maintain international peace and security
throughout the region.

1.3 |

WHAT EFFECT DOES CHAPTER VII CREATION HAVE ON THE LEGITIMACY OF
THE TRIBUNAL?

Had the birth of the tribunal been carried out through bilateral treaty, what would have emerged would
have been a series of obligations between the UN organisation and the Government of Lebanon, set out
within the framework of the Lebanese criminal system, similar to the arrangement of Extraordinary
Chambers of the Cambodian Court. Jurisdiction would exist only for Lebanon, avoiding any issues of
complementarity or competing legal interests. Indeed, this would have most likely been a less
contentious entity, and might have caused less internal strife for the nation.
However, this was not the case. After considering the vocal demand for justice for the killing of Hariri and
others, it became more apparent that despite municipal obstacles and resistance, the creation of the
Tribunal was necessary and justified under Chapter VII. Many countries within the Security Council
stated their objections to this mode, but chose to abstain instead of voting outright against Resolution
1757. 37 Cooperation between international UN organs and Lebanese domestic bodies reinforced the
desire for realising an international effort in ascertaining individual criminal liability, most importantly to
36

See MK Albright, “Think Again: The United Nations” Foreign Policy (1 September 2003). See also “Voices on
the Eve of the Millennium” UN Chronicle (Volume 36; Issue 4 – 22 December 1999)
37
Interlocutory decision on the applicable law: Terrorism, Conspiracy, Homicide, Perpetration, Cumulative
Charging, 16 February 2011, STL-11-01/I, at II.(B).
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provide stability and the rule of law in Lebanon. In turn, this paper will now examine some of the
positive and negative effects that result from the mode of creation.

POSITIVE EFFECTS OF CHAPTER VII CREATION
First and foremost, it should be evident that the employment of Chapter VII brings with it the
enforcement system common to all Security Council Resolutions. Whereas under treaty law a bilateral
agreement can only create legal obligations between the parties38, measures carried out by SC
Resolution are subject to Article 25 requiring “Members [...] to accept and carry out the decisions of the
Security Council in accordance with the present Charter.”39 It appears that compliance with Article 25
depends upon an interpretation of the Charter’s limitations on the Security Council in relation to the
scope of the resolutions the Council establishes.
The nature of Chapter VII resolutions are built upon the foundation of a “threat to international peace
and security”. Article 39 determinations are solely within the purview of the Security Council, and any
such determination is necessarily beyond any mechanisms of judicial review. However, the scope of any
resolution seems to be restricted to dealing specifically with the subject-matter of the related threat to
international peace and security. Resolution 1757 on its face seems to restrict itself accordingly, in some
respects more than any other by virtue of identifying the narrow jurisdiction of the Hariri assassination
and connected criminal activities.
Where SC Resolution 1757 runs afoul of some Council members is that the Tribunal conception extends
international criminal justice from enforcing the so-called ‘core crimes’ (sometimes in conjunction with
other domestic crimes) to a system in which a purely domestic criminal code is backed by the
international legal order. The concern centres on the purpose of international criminal justice, namely
attributing individual criminal liability where “the crimes involved are regarded as particularly offensive
to the international community as a whole.”40 This has typically been reserved for piracy, war crimes,
crimes against humanity, genocide and crimes of aggression. The STL, by virtue of being seized by a
UNSC Article 39 determination, may communicate that the crimes committed in Lebanon are of an
affront to all of humankind in the spirit of universality, despite the restriction over prosecution afforded
the Tribunal. This may not be entirely unfounded, as was stated in the United States case of Flatow v
Iran: “...international terrorism is subject to universal jurisdiction…”.41 However, that the crimes in
Lebanon now subject to STL jurisdiction fail to reach an international threshold required of ‘core crimes’
is inconsequential, as it is clear that the specific ‘core’ criminal acts of a Tribunal constituted under

38

Article 34, Vienna Convention on the Law of Treaties (1969).
Charter of the United Nations (1945).
40
Shaw, “International Law”, (6th ed.; Cambridge University Press: Cambridge), 2009, at p.668.
41
“Flatow v Islamic Republic of Iran”, (1998) 999 F.Supp. 1, at 14. See also Shaw at p. 678.
39
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Chapter VII are not a prerequisite in the formation of a judicial body.42 Whether international criminal
law, based on the principles of individual criminal responsibility for ‘core crimes’, is supported in
recognizing terrorism as a ‘core crime’, or whether the international criminal legal order is being invoked,
arguably disproportionately, for mere ‘ordinary crimes’ remains to be determined, but is not a necessary
contention when examining the Tribunal, given its ‘Special’ restrictive nature. However, it is clear that all
serious violent acts of terrorism are (a) condemned by the Security Council, (b) a threat to international
peace and security, (c) targets of varying responses from Member States domestically, but overall are (4)
seen to be detrimental to the principles and purposes of all nations as stated in the Charter. Perhaps the
abstinence of Security Council Members43 should be interpreted as being not so much a resistance to
ending impunity for terrorism, but rather a concern as to the effect of Resolution 1757 on the scope of
international criminal law.44 As stated in the Tadić case, in relation to whether institutional concerns
should affect the former Yugoslavia Tribunal:
“As long as the case before it […] turns on a legal question capable of a legal answer, the
[International Court of Justice] considers that it is duty-bound to exercise jurisdiction
over it, regardless of the political background or the other political facets of the issue.”45
If, however, terrorism is taken prima facie to be sufficiently grave as to warrant the use of international
criminal law46, then one must turn a dubious eye towards the underlying elements of the crime, in
particular the acceptable definition of terrorism. It is without doubt that amongst the myriad of
definitions, terrorism contains certain common elements: violence intended to affect both primary and
collateral targets for a common purpose. However, the ambiguity of an internationally-agreed definition
has no legal effect, and does not preclude the inclusion of the crime of terrorism, as the act is stated in
the Lebanese Criminal Code.47 This has already been subject to pre-trial hearings, wherein the STL
Appeals Chamber has found that “[a]lthough Article 2 of the Statute enjoins the Tribunal to apply
Lebanese law, the Tribunal may nevertheless take into account international law for the purpose of
interpreting Lebanese law”. As regards the imposition of international law, consideration of the Arab
Convention against Terrorism and customary international law on terrorism in times of peace are to be
used to construe the means of carrying out terrorist crimes. This expansion of the Lebanese Code is in
keeping with tribunals constituted by the SC to evaluate the scope of their jurisdiction, exercising its

42

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Prosecutor v Duško Tadić
(Tadić(Jurisdiction)) IT-94-1-AR72 (2 October 1995), at 45. See also F Megret “A Special Tribunal for Lebanon:
the UN Security Council and the emancipation of international criminal justice” (2008) LJIL 21(2) 485-512.
43
The nations abstaining on Resolution 1757 were Qatar, Indonesia, South Africa, China and the Russian
Federation. “Meeting of 30 May 2007” UN Document S/PV.5685.
44
Megret, above n 42, at 499.
45
Tadić(Jurisdiction), at 24.
46
See “Report of the Secretary-General on the establishment of a special tribunal for Lebanon”, UN Doc.
S/2006/893, at 23-25, where a suggestion that terrorism may be construed as a crime capable of being interpreted
into the ‘core’ crimes against humanity was dealt with and dismissed by the Secretary-General of the UN.
47
Articles 314-316 bis, Lebanese Criminal Code (approved STL English translation)<http://www.stltsl.org/x/file/TheRegistry/Library/BackgroundDocuments/ApplicableLaw/CHA_09_0048_6July2010_EN.pdf>
accessed 13 October 2010.

GB Revel, LL.B, LL.M (PIL)

May 2011

P a g e | 14
“compétence de la compétence”.48 The Appeals Chamber had surveyed the current state of international
efforts regarding terrorism, and reached the conclusion that:
“On the basis of treaties, UN resolutions and the legislative and judicial practice of
States, there is convincing evidence that a customary rule of international law has
evolved on terrorism in time of peace, requiring the following elements: (i) the intent
(dolus) of the underlying crime and (ii) the special intent (dolus specialis) to spread fear
or coerce authority; (iii) the commission of a criminal act, and (iv) that the terrorist act
be transnational. The very few States still insisting on an exception to the definition of
terrorism can, at most, be considered persistent objectors.”49
This construction of terrorism has the potential to effectively supplant the conventional interpretation of
the Lebanese Criminal Code, bringing it in line with the international legal obligations to which it is party.
In conjunction with the inclusion of “the highest international standards of criminal justice”50, an
internationally-compatible Lebanese Criminal Code is emerging for the purposes of securing a safer and
fairer trial than would likely be afforded to an accused in a strictly Lebanese domestic court. The
assurance of international standards is intended also to serve as an exemplar of the rule of law to be
expected from a tribunal of international character.
Another positive effect of the Chapter VII constitution of the court relates to the obligations created
regarding cooperation of third-party states with the Tribunal. Given the potentially transnational nature
of elements of the crimes investigated, the enforcement powers of the SC have made cooperation a
matter of Member State obligation51, rather than placing the burden of securing acquiescence from nonparties to a bilateral agreement. This has still not precluded the STL from seeking amicable arrangements
with other governments over the investigational and possible jurisdictional ties that bind them to the
subject-matter of the Tribunal.52 The authority of the Security Council has been able to secure the
required participation necessary for investigation and prosecution of those responsible for the Hariri
assassination and related crimes.

NEGATIVE ASPECTS OF THE TRIBUNAL’S SECURITY COUNCIL CONSTITUTIVE ELEMENTS
There are some key aspects of the STL that have drawn criticism, most of which are not novel. Many of
these contentious issues surrounding international tribunals have been, at some point or another,
48
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reasonably and unreasonably raised and considered through the earlier tribunals mandated by the
Security Council. That said, there are some particularly pertinent issues raised that are both unfounded
and immaterial to the application of criminal law by the STL.
Again, as the means of carrying out the creation of the tribunal brought into question sovereignty for
Lebanon, it should be considered what effect this sovereignty may have on any criminal proceedings. The
primacy of the STL draws a question as to whether this interference with domestic Lebanese courts is
appropriate, to which the principle of jus de non evocando applies. Again relying upon the ICTY Appeal
Chamber:
“This principle is not breached by the transfer of jurisdiction to an international tribunal
created by the Security Council acting on behalf of the community of nations. No rights
of accused are thereby infringed or threatened; quite to the contrary, they are all
specifically spelt out and protected under the Statute of the International Tribunal. No
accused can complain. True, he will be removed from his "natural" national forum; but
he will be brought before a tribunal at least equally fair, more distanced from the facts of
the case and taking a broader view of the matter.”53
Furthermore, in the next paragraph of the decision, the original Trial Chamber was cited as having
disposed of any such claim in that the:
“principle [...] has no application when what is in issue is the exercise by the Security
Council, acting under Chapter VII, of the powers conferred upon it by the Charter of the
United Nations. [...][T]his involves some surrender of sovereignty [...] but that is precisely
what was achieved by the adoption of the Charter.”54
On the other criticism levelled at the Tribunal which is worth considering, though briefly, is the political
ramifications that the Tribunal is not only a financial burden to Lebanon, but that its continued work is
coming at the cost of peace and stability of the nation. There are no means by which an international
judicial body owes a duty to ‘cost less’ and ‘play nice’. The only obligations owed by the Tribunal are
towards a fair and independent assessment of those persons brought before it, and where appropriate,
the attribution of criminal responsibility in accordance with the Tribunal’s statute and rules of procedure
and evidence. As evidenced by the continued cooperation of Lebanese officials, as well as the continued
SC and Member States’ support, the invocation of the Special Tribunal is now a real judicial body
presently exercising its mandated authority despite the current political climate.55 What may lie in the
future can only be speculation, although the dissolution of the March 14 Unity government (which
supported the Tribunal’s conception) and apparent replacement March 8 alliance presents concern as to
future commitments. However, as to the actual creation and establishment of the court, these
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considerations are in effect fighting against the legal current, unable to dissolve the international efforts
for justice and ultimately a true peace and stability in line with the mandate of the UN Security Council.

1.4 |

FROM CONSTITUTION TO REALITY: MOVING FORWARD WITH THE
TRIBUNAL

The legitimacy of the Special Tribunal for Lebanon, while fraught with a rocky inception, continues a
heritage of judicial bodies constituted under Chapter VII that aim to restore and maintain international
peace and security, having weathered a great deal of debate over questions of sovereignty,
appropriateness and intended effect. This paper does not concede that the creationary discourse is
complete, but rather that de facto the Tribunal has achieved existence and shows a concerted intent to
uphold the rule of law in a manner concordant with the Lebanese requests expressed by its international
representatives. These views are resounded municipally by a majority of the Lebanese Parliament, save
for the procedural impasse created by the Speaker. These facts are to be combined with that of the
continued cooperation of Lebanese authorities, even in light of recent political developments56, to be a
positive reinforcement of a national consensus, and mitigating of the potential detractions that have
been addressed thus far.
Laying this foundation of legitimacy is crucial when considering the aspects of rights in the criminal
process (as examined in the next chapter), as well as providing a strong position from which certain
predictions may be evaluated (final chapter). Regardless, as of 1 March 2009, the Special Tribunal has
commenced functioning, and the transfer of subject-matter was officially brought under its wing.
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CHAPTER TWO: INTERNATIONAL MECHANISMS AND THEIR
EFFECT ON THE LEGITIMACY OF THE SPECIAL TRIBUNAL
Whether there is any continued controversy over the creation of the Special Tribunal for Lebanon, it
appears that the focus of legitimacy has shifted from the limitations of Security Council powers to the
methods and process of the operational Tribunal itself. Therein, the Tribunal has expanded upon the
Agreement set out in Resolution 1757, moving towards a procedural regime capable of delivering justice
based upon “the principles of impartiality, independence and equality before the law”.57 In
consideration of these goals, certain aspects which bear the strongest imprint of the ‘international
character’ are evaluated, based upon their respective positive contributions, as well as their potential
flaws.

2.1 |

JUDICIAL QUALITY

From the outset, one of the primary concerns for Lebanese authorities was the ability for there to be a
fair trial, free from interference, able to render competent decisions and deliver justice to those
responsible.58 The appointment of highly qualified and skilled international and Lebanese judges
promotes the sense of independence and transparency required to achieve a justice worthy of
supporting the establishment of the rule of law throughout Lebanon. The judges of the STL are
appointed by the Secretary-General of the United Nations, for a term of three years, renewable at the
discretion of the same under consultation of the Government of Lebanon.59 This first step in establishing
the independence compliments the requirements of judges to be of ‘high moral character, impartiality
and integrity, with extensive judicial experience’.60 The composition of the bench reflects greatly the
intended relationship between the UN and Lebanon, with the pre-trial judge being of international
origin, one Lebanese and two international judges in the Trial Chamber, and finally two Lebanese and
three international in the Appeals Chamber, with two alternative judges, one judge from each class.61
Also, the significant contribution resulting from a diverse and experienced global Tribunal staff should
not be overlooked.
Criticism of the qualifications of international judges has become of increasing relevance in the context
of the legitimacy of international courts. In relation to previous appointment regimes:
“…[m]any states’ candidates for international judgeships will have been former ministers
or legal advisers, former members of the diplomatic corps, or even former
57
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parliamentarians of the nominating state. Some will have had no judicial or courtroom
experience.”62
In particular, the requirement of judicial experience63 differentiates this Tribunal from other courts where
the bench comprises of a myriad of eligible persons.64 The diversity of the STL judiciary should be
adherent to the “higher degree of transparency”65 required of any international tribunal, especially
where the legitimacy of the Tribunal’s decisions carry serious political consequences for Lebanon and the
region in general, although these political concerns are not influential in the application of the law. The
involvement of Lebanese judges provides the remainder of the Tribunal the relevant domestic
experience, while also providing a sense of national ownership of the outcome, essential to continued
support. The current composition of the judiciary comprises of two Lebanese judges (both members of
the Supreme Council of the Judiciary in Lebanon), and four international judges.66 For the appearance of
impartiality67, the pre-trial judge is one of the international judges, currently held by Judge Daniel
Frensen of Belgium. That persons nominated and confirmed to the STL bench are to have ‘extensive
judicial experience’ highlights the potentially obfuscated manner that judges in other courts have been
appointed. This criticism extends to UN tribunals and other regional courts (i.e., the European Court of
Human Rights), and has been described by K Malleson as having “potentially very serious implications
for bodies which should have the very best, independent superb judges [from] around the world.”68 It is
hoped that those persons selected to serve on the STL judiciary are subject to fair and transparent
nomination processes, and that their judicial experience continues along the example set by those
judges already engaged in the Tribunal’s work.
A frequently-repeated criticism levelled against the Tribunal centres around the politicization of the
tribunal “as a tool of Israel and the United States”.69 While the concern over the relationship between
political and judicial activities receives active scrutiny in any legal system, the judicial appointments to
date negate any such claims of external political influence, exhibited by the career professionalism of
those judges actively engaged in service of the Tribunal. Although mired in political rhetoric, any scrutiny
62
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regarding potential interferences should be welcomed as a healthy indicator of transparency in the
Tribunal’s work. It should be remembered that such criticisms of international tribunals have always
been suspect to political interference70, and it is not envisaged that judicial independence shall go
unexamined in the future, given the necessary multinational participation in international tribunals.

2.2 |

RIGHTS REGIMES AND DUE PROCESS

Another effect of the international character of the tribunal is the inclusion of international standards of
due process and human rights. In seeking justice for crimes as contentious as terrorism, there exists
serious concern over the risks to justice where a system may lean more towards the rights of an accused
or inversely towards the rights of victims or the public in general. This debate is common amongst many
nations wherein the controversial guidance is issued, typically, from the political division of powers.

QUESTIONING SUSPECTS
Within the system of internationalized tribunals, the logical connection between Chapter VII interests
and those of international tribunals has been best served by a transparent process operating primarily in
line with heightened safeguards as found throughout international conventions such as the International
Covenant on Civil and Political Rights (ICCPR) and the UN Declaration of Human Rights (UNDHR).The
adopted Rules of Procedure and Evidence of the Tribunal draw upon these documents to form many of
the protections and responsibilities. For instance, the RPE procedure for questioning suspects adheres
strongly to the protection of a suspect’s right not to be questioned without counsel being present,
where such a right has been invoked.71 These rights are not just the abstract intellectual property of
Tribunal professionals, as the rights and protections are required to be communicated to suspects and
accused, including by those officials from domestic systems cooperating with the Tribunal. The
correlating sections of the ICCPR that espouse rights for suspects/accused can be found in Article 14,
which succinctly identifies the standards to be applied to all persons coming before any court or tribunal.
In comparison with some domestic systems, rights of silence72 and counsel73 are not as robust as the
international standards.
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PRE-TRIAL DETENTION: PROVISIONAL RELEASE AS THE RULE
Where pre-trial detention has been considered, it has been observed that:
“The Statute is silent as to the control of the legality and conditions of detention of such
persons. It does contain provisions pertaining to the rights of suspects during
investigation (Article 15) and to the rights of acused (Article 16), but none pertaining to
the guarantees afforded by international human rights law to persons provisionally
detained, including under Article 9 of the [ICCPR].”74
It is true that the Statute did fail to address pre-trial detention, an issue that was later addressed by the
RPE of the Tribunal. Rule 102(A) states the only three grounds that make detention necessary and under
which provisional release may be refused. This limitation is reflective of the language in the latter half of
Article 9(3) ICCPR: “It shall not be the general rule that persons awaiting trial shall be detained in
custody, but release may be subject to guarantees to appear for trial.” This attitude of the Tribunal
endows the Pre-Trial judge with powers of review75 and action76, and considers other international
jurisprudence emanating from previous international tribunals.77 Contrast this to Rule 65 of the Rules of
Procedure and Evidence at the International Criminal Tribunal for the Former Yugoslavia, wherein four
requirements are made out, and “[t]hey are conjunctive in nature, and the burden of proof rests on the
Defence.”78As to the standards of treatment, the STL has laid out provisions in its Rules of Detention,
including mechanisms for detainees’ complaints79 and the informing of rights available while in
custody.80 Where a person is subject to the STL for pre-trial measures, they are afforded heightened
protections strongly reflective of the presumption of innocence, whether remanded or released pending
trial.
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EQUALITY OF ARMS
The STL’s inclusion of provisions ensuring the legal principle of the equality of arms should also bear
consideration. A key aspect of this measure is the substantial powers given to the Office of the Defence,
“enjoy[ing] equal status with the Prosecutor in respect of rights of audience and negotiations inter
partes.”81 This office, separate from Defence counsel82, operates in an advisory and oversight role,
monitoring ongoing proceedings and conditions for the purpose of maintaining the fairness and
procedural obligations of the Tribunal. In certain matters, the Head of the Defence Office is given the
exceptional power of making submissions to the court supporting the removal of defence counsel for a
lapse of the relevant standards and initiating disciplinary hearings.83

VICTIMS’ PARTICIPATION
One of the innovations of the Tribunal that exemplifies the balance of interests is the role of victims
appearing in cases. While the International Criminal Court does provide for the participation of victims84,
as does the Lebanese Code of Criminal Procedure (as parties civiles), the unique challenges facing the
Tribunal required a translation in order to achieve an appropriate balance. In the interests of justice, not
all persons who may be described as victims may attain the status of ‘victim participating in proceedings’
(‘VPP’), with the threshold requiring that a VPP be “a natural person who has suffered physical, material
or mental harm as a direct result of an attack within the Tribunal’s jurisdiction[...]”85 and “[...]granted
leave by the Pre-Trial Judge to present his views and concerns at one or more states of the proceedings
after an indictment has been confirmed.”86 Even then, VPPs are limited in the mode of participation for
the sake of avoiding undue delay at trial, the RPE requiring VPPs to do so “through a legal
representative.”87 Of concern to the Tribunal is this possibility of victims’ submissions unduly prolonging
a trial and interfering with the case presented by the Prosecutor.88 “The codification of general norms
and principles of international criminal law is not only beneficial to the position of the prosecutor and
defense within the system of [International Criminal Tribunals], but it should also result in more
expedient trials...”89 The experiences of previous international tribunals has seen extraordinarily long
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pre-trial delays, with some accused remaining in custody for nearly a decade90 before final
determinations by the courts. In allowing participation, the value of the victim’s potential contribution is
weighed as to its ability to further elucidate the truth in court, against this expeditious interest in
avoiding lengthy detentions in contravention of the principle of the presumption of innocence. However,
where the value is deemed to be in the interests of justice before the Tribunal, VPPs are afforded a
similar set of support mechanisms as an accused, having the Office of Victim Participation (another
international precedent from previous tribunals, such as the ICTY or ICTR) able to assign counsel and
render financial assistance where necessary.

INTERNATIONAL COOPERATION WITH THE STL
Of possibly the greatest impact is the nature of the international character beset upon the Tribunal.
Being conceived of by the UN Security Council, the Tribunal has been endowed with powers to conclude
negotiations with third states not subject to Resolution 1757. A Lebanese domestic criminal court would
have to seek investigative and judicial cooperation with external states through the Ministry of Foreign
Affairs, a lengthy process of diplomacy likely to unduly extend any proceedings. The STL provisions allow
for various persons within the Tribunal to communicate with and negotiate for assistance in many
aspects, including securing of suspects and/or witnesses for questioning, gathering of evidentiary
materials likely to aid in investigations, detention and transfer of suspects91, as well as deference to the
STL’s jurisdiction over cases linked to its subject-matter crimes.92 Furthermore, where compliance with
requests of third states go ignored, a ‘mechanism for settlement of disputes provided for in the relevant
agreement or instrument shall apply.’93 Arguably, where compliance is construed as essential, the
Tribunal (through its President94) may be able to petition the Secretary-General and the Security Council
of the UN to seek such cooperation as necessary.95

2.3 |

BRINGING IT HOME: TRANSPARENCY AND OUTREACH

Applying these concepts may be a matter of due course for those persons educated in the law and
familiar with the legal norms codified within the relevant international instruments. However, for there
to be legitimacy stemming from Lebanese ‘grass-roots’ support, the unique nature of the Tribunal and
the principles applied in cases before the court must be accessible to persons outside the Tribunal who
may be affected by the outcome of trials. Learning from the study of previous international tribunals, the
90
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STL has established and supported outreach programmes designed to engage these ‘external’ people, in
Lebanon and elsewhere, offering educative seminars on the goals and mandates of the court through to
community discussions as to the STL and its role within the greater social landscape of Lebanon. Through
this dissemination of the Special Tribunal’s purpose and mechanisms, confusion and criticism over its
existence should give way to establishing realistic expectations within both the Lebanese community and
internationally as to the potential results emanating from the court.
Only through the application of international criminal process’ norms and human rights protections can
such an endeavour as the STL seek to achieve legitimate and transparent justice within the context of
applying substantive domestic criminal law. The mechanisms employed by the Tribunal should be seen
as furthering the UNSC’s intent of restoring peace and security to the region, a peace founded upon the
rule of law and equality for all before the law. This legitimacy is critical in attaining the Lebanese and
international endorsement of the Tribunal’s findings, and may well serve to enrich the political discourse
and accountability in general regarding justice in Lebanon. Nevertheless, a fair and transparent outcome
should restore confidence in the law to a nation struggling to emerge from the transgressions of the past
into a brighter future.

2.4 |

SUMMARY

The international standards of due process and human rights involved in ‘a tribunal of international
character’ as requested by Lebanon to the UNSC are arguably a requirement of any contemporary
international tribunal. This incorporation connects the goals of the tribunal to the correlative purposes
and principles of the United Nations as a whole, in particular the Security Council’s mandate to restore
and maintain international peace and security under Chapter VII of the Charter. Examination of these
legal standards and the relationship with their legitimate use within the operation of the Tribunal’s
duties and powers reflects their development within the international criminal legal system. While
certain elements of the Tribunal are innovative and unique to the particular subject-matter, a great deal
of the constitutive rules, codes and practices are found in previous criminal tribunals and international
treaties. They offer not only a strong basis of legitimacy, but provide all parties before the court as strong
a set of rights and responsibilities as possible, ensuring fairness, efficiency, equality, and efficacy in
seeking a positive result to the aftermath of the Hariri crimes.96
The application of these international standards builds upon the integrity of the legal professionals
within the Tribunal in providing a proper degree of fairness to those parties appearing before the court.
Concerns may arise over the impact of international due process and human rights mechanisms upon
the application of the substantive Lebanese criminal law, as the operation and decisions of the STL could
potentially be relied upon by the Lebanese domestic legal order. These concerns may be relieved if there
exists a narrow reading of the limitations of the Special Tribunal regarding its restricted jurisdiction and
its unique nature within the spectrum of international tribunals. The Tribunal’s role in prosecuting,
96

Though the terrorist attack of 14 February 2005 (killing Rafik Hariri and others) is primary, this plural term is
intended to incorporate all criminal actions falling within the jurisdiction of the STL.

GB Revel, LL.B, LL.M (PIL)

May 2011

P a g e | 24
arguably for the first time on an international level, the crime of terrorism demands an emphasis for
adhering to these standards. It is only under the legitimate creation and high standards of rights
guarantees that the STL may, as safe as legally possible, “try all those who are found responsible for this
terrorist crime...”97 Even under these protections and structural integrity, the investigation and
prosecution of terrorism poses challenges in many jurisdictions, and it is these challenges that shall be
addressed in the next chapter.
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CHAPTER THREE: PROSECUTING TERRORISM FROM THE
PERSPECTIVE OF THE SPECIAL TRIBUNAL
The ‘War on Terror’ following the events of 11 September 2001 sparked a resurgence in global efforts to
thwart terrorism, supposedly “measured through the steady, patient work of dismantling terror
networks and bringing terrorists to justice, oftentimes one by one.”98 While the primary focus of this war
has been on military efforts in combating terrorism, it has only been in recent years that prosecuting
terrorism in courts has begun to gain traction. However, terrorism has been subject to the attentions of
the international community for the better part of the 20th century. Between 1934 and 1937, the League
of Nations adopted a drafted Convention for the Prevention and Punishment of Terrorism, although it
never came into force. 99 From 1963 until today, there have been 13 international instruments that
address the threat posed by terrorism, and one that is currently being pursued. Though the International
Criminal Tribunal for the former Yugoslavia provided for the possibility of prosecuting terrorist actions in
relation to that armed conflict, no persons were charged or convicted of this crime.
There are many concerns that arise from prosecuting terrorism. Due to the lack of an international
consensus on defining terrorism, any conventional international prosecution may run afoul of the
principle of nullum crimen, nulla poena sine praevia lege poenali, or no crime or punishment without a
previous penal law. Furthermore, even a survey of domestic legal systems reveals a lack of consistency in
dealing with terrorism, with each system adopting their own unique means of dealing with the subject
matter. However, the STL is effectively the first international tribunal to directly intend the pursuit and
conviction of individuals for acts of terrorism. This chapter considers the innovations that make the
Tribunal able to competently render jurisdiction over these crimes, as well as the problems currently
facing the STL.

3.1 |

COMING TO TERMS: DEFINING TERRORISM IN INTERNATIONAL LAW

As the substantive crime pertains, many definitions exist as to terrorism, some drawn broadly as to
capture events not conceived of by the drafters, others narrowly construed as to restrict its use by the
criminal law for only those acts deemed serious enough to warrant the label of terrorism. It is clear from
the outset that the Lebanese crime of terrorism was to be applied by the Tribunal. However, recent
submissions to the court have resounded in the Appeals Chamber’s “Interlocutory Decision on the
Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration, [and] Cumulative Charging.” The scope of
the findings have warranted it described as “ an incredibly rich decision – if you will (and appropriately
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enough bearing in mind Judge Cassese’s involvement), the STL’s Tadic [sic].”100 After considering a
comparative analysis of the Lebanese Criminal Code, the Arab Charter of Human Rights, as well as
customary international law and practice101, the court found that:
“The Statute clearly refers to provisions of the Lebanese Criminal Code only, and not to
Lebanese law in general or to international law. The Tribunal, when applying the notion
of terrorist acts, should therefore look at Article 314 of the Lebanese Criminal Code.
However, a proper construction of Lebanese law leads to the conclusion that, when
interpreting Article 314 and other relevant provisions of the Lebanese Criminal Code,
international law binding upon Lebanon may not be disregarded. Article 314 of the
Lebanese Criminal Code shall be interpreted in consonance with international law, thus
enshrining the following elements:
a. the volitional commission of an act;
b. through means that are liable to create a public danger; and
c. the intent of the perpetrator to cause a state of terror.”102
In reaching this decision, the court considered the impetus for the Tribunal as persuasive when
rendering its finding, having taken “into account the unique gravity and transnational dimension of the
crimes at issue and the Security Council's consideration of them as particularly grave international acts
of terrorism justifying the establishment of an international court.”103 Although the Statute of the
Tribunal calls for Lebanese criminal law to be applied, the structural nature of the STL acknowledges the
need for international norms to be considered in any application. As B Saul states: “The idea of terrorism
as a threat to ‘democracy’ or ‘legitimately constituted governments’ seems to set terrorist acts apart
from other conduct that seriously violates human rights…”104, suggesting that the nature of the crime
carries with it an attack upon the political nature of states, threatening the interests of international
peace and security under the protection of the Security Council. It remains that interpretation of these
rules and clauses are founded upon international agreements on treaties, international standards of
human rights, general principles of international criminal law, and lastly upon the municipal Code of
Criminal Procedure in Lebanon.105
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3.2 |

LEBANESE PROSECUTIONS OF TERRORISM

TERRORISM CASE STUDY: THE ATTEMPTED ASSASSINATION OF THE MINISTER OF DEFENCE (1991)
On 20 March 1991, an attempt was made on the then-Minister of Defence Michel Murr, comprising of
parked vehicles on a road being detonated as the Minister’s convoy drove past. One vehicle exploded,
killing seven and injuring almost thirty people including the Minister, while the other vehicle, damaged
from the initial blast, did not detonate until nine days later, killing four and injuring twenty-five. The case
was investigated and prosecuted by the Lebanese court, offering a landmark ruling on the prosecution of
terrorism and other related crimes.106
Of interest when contrasting the ruling to the operation of the STL, the means of carrying out a terrorist
attack as defined under Article 314 of the Lebanese Criminal Code specifically outlines the use of
“explosives and similar materials, […] which are designed to bring about a public emergency.”107 As
noted above, the international effect on these requirements no longer refers exclusively to the use of
explosives and related materials as the means to carry out a terrorist attack under Lebanese law. The
case also identifies individual criminal liability for collusion108 and accomplices109, as well as command
responsibility110, a mode of culpability approaching the international legal concepts of Joint Criminal
Enterprise and the international usage of Command Responsibility.111 In the Statute of the STL, Article 3
refers to these international criminal law concepts as applicable within the Tribunal when prosecuting
the crimes according to the Lebanese Criminal Code112 and the Lebanese law of 11 January 1958.113
It is clear that there are parallels between the domestic Lebanese Code and the international law
regarding not only the pursuit of the direct perpetrators of terrorist acts, but also those persons involved
in the planning and support roles necessary for such large scale attacks. Where the perpetrators in the
106
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Murr case were found guilty of the criminal act under Article 314114, they were subject to Article 6115
aggravated penalties of terrorist acts, being the imposition of the death penalty, commuted based on the
acts occurring prior to Law 302 (the restoration of the death penalty in Lebanon) to terms of life hard
labour.116

VICTIM PARTICIPATION IN TERRORISM TRIALS IN LEBANON
As was noted in Chapter 2, one of the STL limitations on Lebanese law relates to the degree of
involvement of victims within the criminal process. Unlike Lebanon, the determination elevating victims
to participating parties in trial is subsequent to the confirmation of any indictments by the Pre-Trial
Chamber of the STL. Domestically, as in the Murr Case, the Public Prosecutor can be joined by private
parties, and private prosecutions may be filed with the courts.
Primarily in the Murr Case, the private actions brought against the perpetrators of the terrorist bombing
of 20 March 1991 cited financial compensation for injuries suffered by them.117 The STL does not allow
for participating victims to claim compensation for crimes under its jurisdiction, although it is possible
that future judgments may be relied upon as evidence in domestic civil claims within Lebanon.

PUNISHMENT FOR TERRORISM: FROM LEBANON TO LEIDSCHENDAM118
Within the domestic criminal system of Lebanon, the sentencing guidelines for a person convicted for an
act of terrorism119 allow for the possibility of imposing the death penalty120 or a term including forced
labour.121 In Lebanese history, there have been periods in which the death penalty was subject to a
moratorium, attempting to bring Lebanon into line with customary international law. However, in 1994,
the introduction of Law 302 in Lebanon removed the moratorium, reinstating the penalties. Interestingly
enough, should a crime be deemed political in nature by a judge, death sentences and hard labour terms
are replaced by a life sentence upon conviction.122
Throughout the history of the international tribunals, the death penalty and hard labour sentences have
not been used since the International Military Tribunals of Nuremberg123 and Tokyo124. Many
114
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international conventions and instruments have extolled the need to prevent such sentences from being
used as punishment for crimes. To date, only 69 countries other than Lebanon permit the state to
execute convicted persons. The Universal Declaration of Human Rights(‘UDHR’) identifies a person’s
“right to life, liberty and the security of person”125 and that “no one shall be subjected to torture or to
cruel, inhuman or degrading treatment or punishment.”126 Similarly, the Second Optional Protocol to the
ICCPR (‘Second Protocol’) calls for an end to capital punishment, referencing UDHR and Article 6 of ICCPR
in its preamble127. Although Lebanon serves as the source of substantive law for the STL, it is not party to
the Second Protocol. However, given the conceptual relationship between the Tribunal to the United
Nations, as well as the requirement of the ‘international character’128 of the court, the STL could not
allow for the imposition of these punishments that are inconsistent with the principles of the UN
Charter.

3.3 |

PROSECUTING TERROR AT THE STL

Having considered the domestic procedures within Lebanon for prosecuting terrorist cases, contrasted
against the unique relationship between international law and Lebanese law applicable under the STL, it
would appear that this ‘tribunal of international character’ offers greater protections for accused
persons, as well as greater options to a prosecutor for modes of individual criminal liability. In
conjunction with the positive aspects discussed in Chapter Two, the STL may be considered a ‘safer’
manner of prosecuting terrorism, both for the accused and for the public interests of fairness,
independence and transparency.
However, there are certain elements of this arrangement that have been the catalyst for situations
currently coming to light within the Tribunal that could be considered less than ideal, but nonetheless
relevant to this discourse on fair and effective trials for terrorism.

THE LINK BETWEEN THE UNIIIC AND THE OFFICE OF THE PROSECUTOR
From very early in the investigation, the aspirations of international support came in the form of
investigative assistance for the ongoing domestic Lebanese effort to identify the persons responsible for
the death of former Prime Minister Hariri. The call to form the Independent International Investigation
Commission arose from the perceived mishandling of the initial investigation by Lebanese authorities, as
reported by the UN Fact-Finding Mission (‘the Mission’) of late March 2005. In its report, the Mission
began by stating:
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“The specific “causes” of the assassination of Mr. Hariri cannot be reliably asserted until
after the perpetrators of this crime are brought to justice. However, it is clear that the
assassination took place in a political and security context marked by acute polarization
around the Syrian influence in Lebanon and the failure of the Lebanese State to provide
adequate protection for its citizens.”129
It is clear the complexity of this tragic event was being revealed within a short period of time, and
unfortunately the ability of Lebanese investigations would most likely suffer from the environment of
political tension that had been building up within the state.130 The UNIIIC under its first commissioner,
Detlev Mehlis, continued to paint Syrian involvement as such:
“Given the infiltration of Lebanese institutions and society by the Syrian and Lebanese
intelligence services working in tandem, it would be difficult to envisage a scenario whereby
such a complex assassination plot could have been carried out without their knowledge.“131
It was attributable to the Commission at the time that Director Mehlis sought to gather witness
testimony and base conclusions on these statements. These characterizations of Syrian forces within
Lebanon risked prejudicing the impartiality of the investigation, and could have had knock-on effects
should Syrian nationals face future indictment by the Tribunal. In light of the long geopolitical history
played out in Lebanon, reliance on witness testimony was crucial but potentially tainted by private
interests in the Lebanese struggle for independence.
With the assistance of the UNIIIC, the Lebanese investigation identified and detained four persons
believed to have been connected to the Hariri attack very early in the investigation.132 These persons
were detained from September 2005 through until April 2009, when jurisdiction was deferred to the STL
and their case files transferred to the Prosecutor D Bellemare, whereupon an order for immediate
release was requested of the Pre-Trial Chamber.133
The Lebanese authorities originally issued arrest warrants “based on recommendations from the
Commission that there was probable cause to arrest and detain them for conspiracy to commit murder
in connection with the assassination of Rafik Hariri.”134 The involvement of the UNIIC potentially raises
an issue over the responsibility of the Prosecutor for the actions of the Commission in relation to the
rights violations of those detained. It could be argued that the actions of a separate but related UN body
could give rise to liability on the part of the STL. The nature of the relationship between the UNIIIC and
the Lebanese authorities would have been considered when Resolution 1757 envisaged an eventual
129
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handover to the STL. Equally, the system of oversight and superior role exercised by the Security Council
could be interpreted as incurring a form of responsibility for establishing the validity of information
acted upon by the relevant authorities, this liability being transferred to the STL as the body created to
process and act upon the findings of the UN-subsidiary UNIIIC. However, the special nature of the UN as
an international organization may have immunity from any claims resulting from its activities. The
ongoing False Witnesses135 case illustrates this international effect.

3.4 |

ACCESS TO JUSTICE: THE ALLEGED POLITICAL AND ARBITRARY DETENTION
OF GENERAL JAMIL EL-SAYED AND OTHERS

In General El-Sayed’s case, the applicant sought access to his case file in order to bring a civil action
against persons falsely giving statements that lead to his detention for four years. W Schabas addressed
the possibility of this scenario in 2008, prior to El-Sayed’s release, stating:
“as a general rule, the international tribunals have jurisdiction over such crimes as false
testimony or perjury. The justification is not that these are international crimes, but
rather that they are in some way ancillary to the exercise of jurisdiction over the truly
international crimes.”136
Support for this position is found throughout RPEs of other international tribunals, including the
Yugoslav and Rwandan International Criminal Tribunals, as well as the Special Court for Sierra Leone. To
support a claim for remedy, El-Sayed necessarily must provide evidence of false testimony, as well as
evidence that it was relied upon in the issuance of his arrest warrant by the Lebanese courts. The nature
of the STL’s requirement for the Lebanese authorities in turning over all materials firmly places such
evidence in the possession of the Tribunal, specifically in the custody of the Prosecutor. In his
submissions requesting the information, he relies upon, and identifies the violation of:
“two rights guaranteed by the internationally recognised principles of fair trial […] The
right of access to his case file [and] the rights to seek legal remedy from a judge to rule
on any appeal he may wish to lodge in respect of being detained and/or charged.”137
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CONSIDERATIONS OF THE PRE-TRIAL CHAMBER
Immediately, certain legal questions arose over the treatment of the General’s request. First and
foremost is whether the STL had competent jurisdiction over the matter. The submission of the
Prosecutor identified Article 1 of the Statute of the STL as being authoritative on the limited mandate of
the Tribunal only to prosecute the perpetrators of the 14 February 2005 attack and related attacks. In the
Order issued by the Pre-Trial Judge on this matter, he relies greatly on the previous international courts’
determinations that “an international tribunal may rule on issues which, although not falling, strictly
speaking, within its “original jurisdiction”, are closely connected to it and should be examined in the
interests of fairness of the proceedings and good administration of justice.”138 As the Lebanese domestic
courts had no foundation for their jurisdiction (conforming to the primacy of the STL as stated in the
Statute and the RPE), the logical determination was that the STL retained jurisdiction on matters related
to the Hariri attack. As such, and given the reference to other international case law, the Pre-Trial Judge
found that “the Tribunal [did have] jurisdiction to rule on the Application.”139
The next question was whether El-Sayed, now released from custody and no longer a party before the
Tribunal, had standing before the court to make an application. The Prosecutor submitted that the
Statute and the RPE exhaustively outlined persons qualifying as parties before the Tribunal, of which a
formerly detained suspect classification was excluded. However, the Pre-Trial Judge noted that El-Sayed
“is not a person who is completely uninvolved in the proceedings”140 and his release was “without
prejudice to any possible future prosecution.”141 The end of the General’s detention cannot act as a bar
to his standing before the STL, especially where his rights have been interfered with, and where the
jurisdiction has been seized by the court. Despite the fact El-Sayed was not subject to an indictment, he
was detained as a suspect and eventually transferred to the STL. Judge Frensen cites the continuity of
custody leading to his actual detention by the STL from 10 to 29 April 2009 (as a function of the deferral
mechanism of the STL) as sufficient grounds to recognize standing of the General.
After establishing both jurisdiction and standing, the Pre-Trial Judge confirmed the validity of the rights
claimed by General El-Sayed as part of the larger collective of Defence rights to fair trial. In particular, the
right of access to a judge to evaluate the validity of arrest and the right to access the case file by an
accused were supported in the jurisprudence of many different legal regimes, domestic and
international. These rights of access were not provided to El-Sayed throughout his detention under
Lebanese authority, and subsequently under the STL, underpinning the application for disclosure by the
General. In issuing the order, the right to judicial review of arrest (a habeus corpus hearing in the English
legal system, an amparo de libertad review under the Spanish order) is an absolute right under
customary practice. However, as to El-Sayed’s right to access his case file, Judge Frensen pointed to
limitations that may be imposed on the disclosure of all materials in a case file:
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“[T]o make the documents available might compromise an ongoing or future
investigation, undermine fundamental interests, such as the physical well-being of
persons concerned by those documents, or affect national or international security.
These limitations can also stem from difficulties inherent to the conduct of terrorist
investigations.”142
Subsequent to this, Judge Frensen invited submissions from Defence and Prosecuting counsel on factors
to be considered in redacting (if at all) statements and evidence prior to disclosure to General El-Sayed.
At this point of the case, certain events would cause the STL to consider the powers of the President of
the Court, and the degree of involvement of the United Nations as an amicus curiae participant in
proceedings.

SUMMARY OF EVENTS LEADING TO THE APPEALS CHAMBER’S ORDER REGARDING THE EL-SAYED
APPLICATION
Following the Pre-trial Judge’s Order, the various parties involved made numerous submissions per the
invitation of the Pre-Trial Judge. However, the President of the Court, Antonio Cassese, issued a
Scheduling Order143 relating to the Prosecutor’s appeal of the Pre-trial Judge’s Order wherein the
President stayed the lower court order144, effectively preventing El-Sayed from access to his case file, and
requested an amicus curiae submission from the United Nations in regards to release of information.145
This order was made without the convening of the Appeals Chamber, and exceeded the requests made
by the Prosecutor’s Request. 146 Furthermore, such an order was potentially ultra vires in relation to the
powers exercisable by the President.147
The legitimate and fair outcome of this matter will have considerable effect over the perception of the
STL as a fair and transparent court, a perception that is still very much in development. Following the
proscribed procedure, the Appeals Chamber was assembled to address El-Sayed’s appeal against the
President’s Order.148 In evaluating the veracity of the appellant’s claims, President Cassese (also the
Presiding Judge of the Appeals Chamber149) removed himself in a letter to Vice-President Ralph Riachy,
also giving reasons as to the origin of his Order.150 This recusal demonstrated the commitment of the
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Tribunal judiciary to adhere to the principles of in propria cause nemo judex151 and judex non potest esse
testis in propria causa152 as stated in Rule 25(A) (Disqualification of Judges).153 Given the President’s role,
as defined by Article 17(b) of the Agreement, to provide counsel to the Secretary-General as to judges
taking office within the Appeals Chamber, a further perception may be formed that the President has
influence over the access to justice in El-Sayed’s matter. Arguably, that ‘one does not sit in judgment of
their own case’ is the most fundamental principle of the STL, and the perceived risk of violation within
Lebanon acted as a catalyst for the Tribunal’s creation.
To address the aforementioned considerations and President Cassese’s subsequent recusal, the
empanelled (albeit smaller-than-intended) Appeals Chamber, presided over by Judge Riachy, allowed for
a finding that the President’s powers had in fact exceeded his mandate. In so doing, they ordered that
the stay of the Pre-Trial judgment was rescinded, reissuing the original invitation for El-Sayed and
Prosecutor Bellemare to make submissions as to the limitations over the rights of an accused/suspect to
review their case file.154 Furthermore, the Trial bench remitted the decision over the admissibility of the
UN amicus curiae back down to Judge Frensen of the Pre-Trial Chamber.
Again, this highlights the ability of persons appearing before the Tribunal to refer the court to a
substantially larger jurisprudence of many different international decisions and documents, rather than
the restricted limit of a domestic criminal court to consider such arguments. However, in the context of
El-Sayed’s submissions, the strength of the argument lies in identifying the key principles of law, and
seeking the STL’s transparent, fair and just enforcement of these rights. At present there has not been a
final determination regarding the redacting of El-Sayed’s criminal file, but it does seem that in some
form, the materials sought in support of the General’s Lebanese civil claim will come to light.
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CONCLUSION
SIX YEARS LATER…
The advent of the Special Tribunal for Lebanon serves as a landmark in the history of a nation.
Having suffered through a brutal civil war, foreign interference and submission, the deliverance of justice
is long overdue. Despite numerous UN Security Council resolutions focused on stabilizing and
maintaining the sovereignty and independence of Lebanon, the crimes committed against the Lebanese
people have largely remained unresolved and beyond reconciliation. On the 14th of February 2005, the
former Prime Minister of Lebanon was killed for reasons that are still unknown. The sociopolitical reality
of Lebanon challenges the possibilities of seeking to identify the killer(s) and holding them liable for their
terrorist actions. It was against this backdrop that decisions were taken by the Government of Lebanon
to reach out to the international community in an effort to seek justice and end impunity for the
campaign of terror gripping the nation. Determined to avert such a threat to international peace and
security to the Middle East, and mindful of the legacy of impunity in the region, the international
community responded with investigative and judicial responses.
UN Security Council resolution 1595 established the UN Independent International Investigation
Commission to assist the Lebanese authorities in their investigation, as well as being able to engage
more directly with third party nations to secure cooperation. As various investigation leads emerged,
distinct elements of the crime suggested that organization, planning and financing may have come from
outside Lebanon, with the operational assistance of internal paramilitary organizations and security
forces.
In realizing the potential implications of a domestic trial open to criticisms of political bias, as well as the
ongoing security risk to the people of Lebanon, UN Security Council resolution 1797 enacted a
negotiated agreement for the purpose of establishing a tribunal of ‘international character’ tailored
towards the prosecution of those responsible for the attack on Hariri and others. That this agreement
stagnated domestically in Lebanon, criticisms have been forthcoming alleging that the UN SC was acting
against the sovereignty of Lebanon and beyond its powers. However, the non-exhaustive nature of
Article 41 of the UN Charter allows for great flexibility on the Council’s part in addressing threats to
international peace and security, insofar as the measures taken are in the spirit of the Charter and
consistent with the law of nations.
The Tribunal itself opened its doors on 1 March 2009, developing Rules of Procedure and Evidence and
other structural/constitutive regulations imparting the high standards required of tribunals, whether
international or ‘international in character’. These international norms of due process and human rights
are eschewed out of international custom and codified in international instruments, aiding the fair and
transparent application of any regime of law. The rights and process model of the STL includes systems
of oversight bodies that act to prevent lapses from these standards, as well as to ensure that parties
before the Tribunal are informed of these rights. Further oversight of the Tribunal may be considered
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through organs of the United Nations, such as the Security Council itself. These norms have been
typically more substantial that the rights afforded by most domestic orders, particularly where
limitations of rights have been imposed for the purposes of national security in the face of terrorism.
It is not enough, however, to rely upon the legitimacy of creation and a statement of principles in
relation to the STL. Where critical focus should be applied is in the practical demonstration of the
Tribunal’s ability to maintain the high standard set by its pedigree. This aspiration has been tested early
on, as the STL had to address the ongoing detention of four high-ranking officials that had been detained
in 2005 as a result of the Lebanese/UNIIIC investigation. Although their release after transfer to the STL’s
custody was conducted quickly, the reasons for their detention were not disclosed. The current appeals
of General Jamil El-Sayed for disclosure have provided an opportunity to establish the credibility of the
Tribunal’s commitment to the provision of justice in a fair and transparent manner, independent of any
interests domestically, regionally and even from the United Nations and the Security Council itself.

…AND BEYOND
As the Prosecutor of the STL has submitted the first indictments for consideration by the Pre-Trial
Chamber, the STL appears ready and willing to fulfill its mandate of determining individual criminal
responsibility for those persons responsible for the assassination of PM Hariri and other related
attacks.155 The ambition of this Tribunal equally receives praise and condemnation in its efforts. The
recent collapse of the Lebanese coalition government, headed by Prime Minister Saad Hariri, signaled
the political turbulence caused by the STL in Lebanon. The PM-designate Najib Mikati has yet to
pronounce on whether his new government will continue to be committed to the Tribunal. Regardless, it
will be the people of Lebanon who will stand in judgment of the STL, as it is for them to benefit from the
efforts of the Tribunal.
From the perspective of the international community, the Special Tribunal for Lebanon offers a template
for the fair, safe and transparent prosecution of terrorism, even in the absence of international
consensus over its definition. That terrorism typically targets the legal-political systems that eventually
stand in judgment of their actions, those systems may consider a similar mechanism to the STL in
securing ‘safe’ convictions, even under rigorous domestic and international scrutiny. As terrorism
prosecutions commence in the wake of the ‘War on Terror’, the relationship between the political and
legal concepts has never been so close. In the prosecution of terrorism, where the balance of national
security interests and the principles of law are at times opposed, the legitimacy and credibility of a court
relies upon its fairness, transparency and independence to respond to the call for justice.
In closing, the purpose and need for the Tribunal has been encompassed by US President Barack Obama:
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“The Special Tribunal for Lebanon must be allowed to continue its work, free from
interference and coercion. That is the way to advance the search for the truth,
the cause of justice, and the future of Lebanon. Those who have tried to manufacture a
crisis and force a choice between justice or stability in Lebanon are offering a false
choice, as the Lebanese people have a right to both justice and stability, and efforts to
undercut the STL only legitimize its efforts and suggest its opponents have something to
hide. Any attempt to fuel tensions and instability, in Lebanon or in the region, will only
undermine the very freedom and aspirations that the Lebanese people seek and that so
many nations support. At this critical moment, all friends of Lebanon must stand with
the people of Lebanon.”156
The hope of the Special Tribunal for Lebanon as a catalyst for such freedoms and aspirations is validated
by its legitimate creation, its adherence to international human rights and due process norms, and its
commitment to fairly consider the balance between security and law. It is these elements that combine
to effectively restore and maintain long-term peace and security, internationally, and for Lebanon.
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